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I. INTRODUCTION 
 
The North American Free Trade Agreement (NAFTA)1 went into effect on January 1, 

19942 along with the North American Agreement on Environmental Cooperation 
(NAAEC),3 addressing environmental matters among the three trading partners, and the 
North American Agreement on Labor Cooperation (NAALC),4 addressing labor matters.  
NAFTA ties United States, Canadian, and Mexican commercial interests together by eli-
minating tariffs and other legal restrictions on trade between the three countries, partly in 
response to European integration that made it harder for each to compete with common 
market countries.5  However, NAFTA does not generate political integration as does the 
European Union; nor does it eliminate political borders except to the extent that dispute 
resolutions provided in NAFTA impose a common commercial legal structure on the 
three countries.  NAFTA’s goals were to reduce the costs of trade within a single market 
area while increasing employment, income, and international competitiveness of the three 
countries.6   

                         
* J.D., Ph.D., Research Fellow, State Bar of New Mexico.    
** J.D., Ph.D.,  Texas Center for the Judiciary.  
***Ph.D., School of Business, University of Texas at Brownsville. The views expressed in this paper rep-
resent those of the authors only, and not necessarily those of their respective institutions. 
1 North American Free Trade Agreement Between the Government of the United States of America, the 
Government of Canada and the Government of the United Mexican States, Jan. 1, 1994; North American 
Free Trade Agreement, U.S.-Can.-Mex., Dec. 8, 1993, 32 I.L.M. 289 (1993), approved by Congress in the 
North American Free Trade Agreement Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 19 
U.S.C. § 3311 as a Congressional-Executive Agreement, conditioned on the requirement that no provision 
inconsistent with U.S. law will have any effect, 19 U.S.C. §3312(a)(1)(2000)  (hereinafter “NAFTA”). 
NAFTA became effective on January 1, 1994 [Exec. Order No. 12889, 58 Fed. Reg. 69,681 (Dec. 27, 
1993)], and replaced the United States-Canada Free Trade Agreement, Pub. L. No. 100-449, 102 Stat. 
1851, 19 U.S.C. § 2112, implemented effective Dec. 14, 1988 by Exec. Order No. 5923, 53 Fed. Reg. 
50,638 (Dec. 14, 1988).    
2 For general background, see Ewell E. Murphy, Jr., Charting the Transnational Dimension of Law: U.S. 
Free Trade Agreements as Benchmarks of Globalization, 27 HOUS. J. INT’L L. 47, 50 (2004).    
3 North American Agreement on Environmental Cooperation Between the Government of Canada, the 
Government of the United Mexican States, and the Government of the United States of America,  
Sept. 14, 1993, art. 8-19, 32 I.L.M. 1480 (entered into force Jan. 1, 1994) (hereinafter NAAEC). 
4 North American Agreement on Labor Cooperation Between the Government of the United States, the 
Government of Canada and the Government of the United Mexican States, Sept. 13, 1993, 32 I.L.M. 1499 
(hereinafter NAALC). 
5 See generally, Richard Schaffer, et al.,  INTERNATIONAL BUSINESS LAW AND ITS ENVIRONMENT, Chps.  9, 
13, 14 (West 2005). 
6 See generally, Ralph H. Folsom, NAFTA 1-17 (West Group 1999).  



 

    

The arguments for passing NAFTA were (1) “comparative advantage” in trade would 
reduce production costs and increase productivity by permitting increased specialization, 
improved capital flows, and expanded markets;7 (2) reduced impediments would expand 
trade between Canada, the U.S., and Mexico;8 (3) free trade would improve the economic 
well being of residents of the three countries through lower prices and increased eco-
nomic growth;9 (4) NAFTA would increase Mexican economic and political stability; 
and (5) NAFTA would slow immigration to the U.S. from Mexico.10   

Arguments against NAFTA included (1) Mexico’s low wages would lead to lower 
wages in the U.S., reduce productivity and reduce income;11 (2) capital would flow from 
the U.S. to Mexico, reducing capital available in the U.S. and adversely affecting U.S. 
productivity; (3) free trade would not increase the wages of Mexican workers; (4) high 
skill jobs would be pushed toward the U.S and low skill jobs toward Mexico, causing 
workers in both countries to lose jobs and be worse off;12 (5) farmers in both countries 
argued that agricultural jobs would move to the other country;13 (6) in the U.S. labor ob-
jected that it would lose U.S. jobs to Mexico;14 in Mexico labor objected that it would 
lose jobs to the U.S.;15  (7) NAFTA would generate increased migration to the U.S.;16    
and harm Mexico’s economy and contribute to its social problems.17   

                         
7 See Scott Baier &  Jeffrey Bergstrand, Do Free Trade Agreements Actually Increase Members’ Interna-
tional Trade?, 71 J. INT’L. ECON. 72, 92  (2007). 
8 Id.  See also, Andreas Waldkirch, The Effects of Foreign Direct Investment in Mexico Since NAFTA, So-
cial Science Research Network,  
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1115300&rec=1&srcabs=878882 (last visited Mar. 15, 
2009);  M. Ayham Kose, et al., How Has NAFTA Affected the Mexican Economy?  Review and Evidence, 
INT’L MONETARY FUND (2004), 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=878882&rec=1&srcabs=1115300 (last visited Mar. 15, 
2009).  
9 See generally, M. Angeles Villareal & Marisabel Cid, NAFTA and the Mexican Economy, 
CONGRESSIONAL RESEARCH SERVICE (2008) citing declines in poverty and increases in wages in the export 
sector; and growth in the economy as a whole, that were modest.  See also J.F. Hornbeck, NAFTA at Ten:  
Lessons from Recent Studies, CONGRESSIONAL RESEARCH SERVICE, (2005).  
10 NAFTA did not reduce illegal immigration, see Timothy A. Canova, Closing the Border and Opening 
the Door:  Mobility, Adjustment, and the Sequencing of Reform, 5 GEO. J. OF L.& PUB.  POL’Y 341 (2007). 
11 For a discussion of opposition to NAFTA and trade expansion with the U.S. in general, see Pastoral Ju-
venil Obrera, The Struggle for Justice in the Maquiladoras: The Experience of the Autotrim Workers, in 
CONFRONTING GLOBALIZATION:  ECONOMICS INTEGRATION AND POPULAR RESISTANCE IN MEXICO  173 
(Timothy A. Wise,  et al., eds., 2003).    
12 F. Ray P. Marshall, Center for Immigration Studies, Implications of the North American Free Trade 
Agreement for Workers (1993), http://www.cis.org/articles/1993/back293.html (last visited Mar. 23, 2009). 
13 Early opposition in Mexico was intertwined with the Chiapas Rebellion.  Further, in Mexico, members of 
both the agricultural sector of the economy and farmers working communally owned ejidos opposed the 
agreement.  See Jorge A. Vargas, NAFTA, The Chiapas Rebellion, and the Emergence of Mexican Ethnic 
Law, 25 CAL. W. INT’L L.J. 1, 2 (1995); Neil Harvey, THE CHIAPAS REBELLION:  THE STRUGGLE FOR LAND 

AND DEMOCRACY 2, 8, 170, 181-82 (1998). 
14  Robert E. Scott, et al., Revisiting NAFTA:   Still Not Working for North America’s Workers, Economic 
Policy Institute (2006) (hereinafter Scott, EPI Briefing Paper 2006).   
15 Ranko Shiraki Oliver, In the Twelve Years of NAFTA, the Treaty Gave to Me ... What, Exactly?: An As-
sessment of Economic, Social, and Political Developments in Mexico Since 1994 and Their Impact on Mex-
ican Immigration into the United States, 10 HARV. LATINO L. REV. 53, 85-89 (2007) (hereinafter Oliver, 
Twelve Years of NAFTA).     
16 Jorge G. Castañeda, Can NAFTA Change Mexico? 72 FOR. AFF. 74 (1993) (hereinafter Castañeda).  
17 Oliver, Twelve Years of NAFTA, supra note 15, at 69-70.   



 

    

The plaudits and condemnations of NAFTA, reduced to their simplest terms, raise 
two sets of questions: first, on balance did NAFTA benefit the producers and consumers 
in the signatory countries by increasing employment, increasing output, and reducing 
prices; second, are the provisions of NAFTA adequate as they are or should they be re-
vised.  The two questions are addressed in turn.   

 
 
   II. THEORETICAL ARGUMENTS FOR AND AGAINST FREE TRADE UNDER NAFTA   
 

A. NAFTA PROVISIONS GOVERNING FREE TRADE IN GOODS AND SERVICES 
 
NAFTA eliminates tariffs on goods moving between the three member countries; 

each country’s products are treated the same as the importing country’s products.18  The 
imposition of taxes on either imports or exports is prohibited.19  In addition, non-tariff 
restrictions on trade such as quotas or licensing requirements are prohibited.20  There are 
limited exceptions to these rules governing energy and basic petrochemicals, of which the 
most extensive are found in Annex 602.3 which limits exploitation of crude oil in Mexico 
to PEMEX (the Mexican government oil company) and export of natural resources gen-
erally to the Mexican government.21  Similarly, a party may deny another party the right 
to own or build telecommunications transmission networks or transmission services.22   
While the general rule is that there can be no discrimination against goods of another 
NAFTA country, even in government procurement,23 NAFTA does contain an exception 
for domestic production for national defense purposes.24  Whether these free trade provi-
sions have been beneficial or harmful to the U.S. or to Mexico are subject to testing based 
on theoretical arguments supported or refuted by empirical evidence.  

 
 
B. NEO-PROTECTIONIST THEORY:  ARGUMENTS MADE IN OPPOSITION TO NAFTA 

 
Mexico shifted from a closed economy characterized by substantial government in-

tervention in economic affairs to a free market neo-liberal economic regime.25  Neo-
protections want to reverse the shift to a global market economy, arguing that because 
some businesses contracted and laid off workers as a result of increased competition 
while others expanded and hired workers as a result of removal of trade barriers, the re-

                         
18 NAFTA art. 302. 
19 Id. art. 314. 
20 Id. art. 309. 
21 NAFTA ch. 6 & annex 602.3. 
22 NAFTA art. 1301. However, both access to telecommunications transmission networks and the right to 
attach terminal and interface equipment are guaranteed (NAFTA art. 1302) 
23 NAFTA arts. 1003, 1008 and 1009. 
24 NAFTA art. 1018.   
25 Aaron Tornell, et al., NAFTA and Mexico’s Economic Performance, CESIFO WORKING PAPER NO. 1155 
(2004), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=526162 (last visited Mar. 20, 2009); see also, 
Aaron Tornell, et al.,  The Positive Link Between Financial Liberalization, Growth and Crises, CESIFO 

WORKING PAPER NO. 1164 (2004), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=528225 (last visited 
Mar. 20, 2009).  



 

    

sult was “ruinous” competition.26  They claim the economy should be closed because free 
trade (i.e. “neo-liberal” policies or “economic liberalism”)27 is to blame for Mexico’s 
economic ills.28  The more thoughtful objection to eliminating trade barriers is made by 
those who argue removing trade barriers reduced the government’s ability to redistribute 
resources within the country so as to ameliorate poverty and encourage economic growth 
and employment.29   

Neo-protectionists claim that closure of economies or restrictions on free trade are 
supposed to be necessary because of the lack of strong rule of law, lack of a culture of 
independence in developing countries, or distrust of market forces as a vehicle to improve 
economic well being.30  Free trade is supposed to benefit the wealthy at the expense of 
the masses as it harms the society’s income distribution, economic growth, and social 
welfare.31   Neo-protectionists argue that domestic problems can best be corrected in an 
environment where trade is limited so that domestic infant industries can develop into 
mature industries32 in a way that allows the government to concentrate on correction of 
internal socio-economic policies through social engineering designed to promote internal 
growth, economic development and citizen well-being.33  While the argument is not de-
void of intellectual underpinnings34 the application to Mexico fails to explain why almost 
a half century of applying the theory failed to produce favorable results or why  NAFTA 
caused all three member countries to gain more jobs than they lost.35   

 
 

C.  THE NEO-LIBERAL ARGUMENTS:  ECONOMISTS’ SUPPORT OF 

                         
26 Wolfgang F. Stopler & Paul  A. Samuelson, Protection and Real Wages, 9 REV. ECON. STUD. 58 (1941);     
Scott, EPI 2006 Briefing Paper, supra note 14. 
27 See, e.g. Witness for Peace, A Hemisphere for Sale: The Epidemic of Unfair Trade in the Americas, 
Washington, D.C., (2001) (hereinafter Witness for Peace).   
28 John Stencel, Free Trade Versus Fair Trade, 36 DENV. J. INT’L LAW & POL’Y 349, 356 (2008) arguing 
for guaranteed prices and subsidies for farmers rather than free trade.    
29 Mexico long tried to manage its economy through high tariffs, subsidies, government monopolies, and 
redistribution of land, see infra. 
30 Miguel A. Centeno, Political and Economic Dimensions of Free Trade:  Liberalism and the Good Soci-
ety in the Iberian World, 610 ANNALS 45, 71, 95 (2007) (hereinafter Centeno).     
31 Patricia Fernandez-Kelly, Introduction, NAFTA and Beyond:  Alternative Perspectives in the Study of 
Global Trade and Development, 610 ANNALS 6 (2007) and the papers in the same issue that she summa-
rizes (hereinafter Fernandez-Kelly, NAFTA and Beyond); Witness for Peace, supra note 27.  The “ruinous 
competition” and “fair trade” arguments seem to lack validity, at least with respect to the historic develop-
ment of Japan, see Daniel M. Bernhoffen & John C. Brown, An Empirical Assessment of the Comparative 
Advantage Gains from Trade: Evidence from Japan, 95 AM. ECON. REV. 208 (2005) (finding 8 to 9 percent 
increase in GNP attributable to gains from trade).  
32 Castañeda, supra note 16 at 66, 74.  Kurt Weyland, Neoliberalism and Democracy in Latin America:  A 
Mixed Record, 46 LATIN AM. POL. & SOC’Y 135 (2004);  The “infant industry” argument would carry more 
weight with respect to Mexico had Mexico not tried the approach without success, see Centeno, supra note 
30.      
33 See, e.g. Adam D. Morton, Structural Change and Neoliberalism in Mexico:  ‘Passive Revolution’ in 
Global Political Economy, THIRD W. QUAR., Vol. 24 No. 4 631-653, esp. 632 (2003) (hereinafter Morton, 
Neoliberalism in Mexico).   
34 For example, see José Wynne, Wealth as a Determinate of Comparative Advantage, 95 AM. ECON. REV.  
226 (2005).   
35 The argument was put forward by Jorge Castañeda in 1993—before NAFTA was implemented, Castañe-
da supra, note 16, at 66.  The evidence is to the contrary, see, e.g., Carnegie Report, supra note 20.    



 

    

NAFTA AND FREE TRADE 
 
Economists generally supported formation of NAFTA while labor, agricultural inter-

ests, and some manufacturing industries opposed it.36  Eighty seven percent of econo-
mists surveyed by the American Economic Association said that they support free trade.37  
They argue that reliance on trade permits market forces to distribute resources and en-
courages individual well being and economic growth far more effectively than closed 
economies managed by government.38  Just as competition between producers in different 
states has lead to increased productivity and lower prices for goods and services produced 
within the U.S., competition between producers in different countries increases competi-
tion and lowers the prices of goods and services.39  The consensus of economists is that 
removing  barriers to trade with agreements like NAFTA will produce gains to all trading 
partners.40  Paul Samuelson, who proved in 1938 that harm from free trade can occur un-
der very limited circumstances, has repeatedly affirmed that his proof does not provide a 
basis for abandoning support for free trade or for NAFTA as a vehicle for expanding free 
trade.41   

To illustrate, clothing producers in the U.S. South displaced producers in the North-
east by producing clothes at lower cost.   They in turn were displaced by producers in 
Mexico who were then displaced by producers in Asia, again because of lower costs.42  
As a result, the prices of imported clothing are far lower than the cost of domestically 
produced clothing would have been.43  Free trade, both domestically and internationally,  
lowered clothing costs, forced workers to find alternative employment and generated al-
ternate employment for them in other industries.44  Apparel and textile industries together 
account for more than 40 percent of employment reductions in the U.S. since 2000.45  
Textiles are now disproportionately imported into the United States from the Pacific Rim 
countries of China, Japan, and Vietnam, not Mexico.46 
                         
36 David Rosenbaum, Good Economics Meet Protective Politics, N.Y. TIMES, Sept. 19, 1993, at D5) (not-
ing that 300 economists had signed a letter to President Clinton supporting NAFTA; Timothy Whitehouse, 
International Trade and the Environment, 18 PACE INT’L L. REV. 243, UA-45 (2006); Katherine A. Hagen, 
Fundamentals of Labor Issues and NAFTA, 27 U.C. DAVIS L. REV. 917, 917 n.2 (1994). 
37 N. Gregory Mankiw, Beyond the Noise on Free Trade, N.Y. TIMES, Mar. 17, 2008 
38 Scott, EPI 2006 Briefing Paper, supra note 14; Witness for Peace, supra  note 27.  
39 Scott Taylor, "Once-off" and Continuing Gains from Trade, 61 REV. OF ECON. STUDIES, 589 (1994);  
Rögnvaldur Hannesson, Renewable Resources and the Gains from Trade, 33 CAN. J. ECON. 122 (1994);  
Vincent P. Crawford, et al., Bargaining, Strategic Reserves, and International Trade in Exhaustible 
Resources, 66 AM. J. OF AGRIC. ECON. 472 (1984); Trent J. Bertrand, The Gains From Trade: An Analysis 
of Steady-State Solutions in an Open Economy, 89 Q. J. ECON. 556 (1975).    
40 Paul  A. Samuelson, Welfare Economics and International Trade, 28 AM. ECON. REV. 261(1938); Paul 
A. Samuelson, The Gain from International Trade Once Again,  72 ECON. J. 820 (1962); Paul A. Samuel-
son,  A. Ricardo-Sraffa Paradigm Comparing Gains from Trade in Inputs and Finished Goods, 39  J. 
ECON. LIT. 1204 (2001). 
41 Id.  Response from Paul A. Samuelson to Avinash Dixit and Gene Grossman, The Limits of Free Trade, 
19 J. ECON. PERSP. 241, 242 (2005). 
42 Cynthia D. Anderson, et al., Globalization and Uncertainty:  The Restructuring of Southern Textiles, 48 
SOC. PROBLEMS 478 (2001). 
43 Id. 
44 Scott L. Baier & Jeffrey H. Bergstrand, Do Free Trade Agreements Actually Increase Members’ Interna-
tional Trade? 71 J. OF INT’L ECON. 72, 92 (2007). 
45 Id.   
46 U.S. Dept. of Commerce, U.S. Census Bureau, U.S. International Trade Statistics, VALUE OF EXPORTS, 



 

    

    
 

D. NEO-PROTECTIONISM VERSUS NEO-LIBERALISM IN MEXICO 
 
Between 1876 and 1911 Mexico sought integration with the world economy and for-

eign investment.  When the Partido Revolutionario Institutional (“PRI”) came to power in 
the thirties it imposed tariffs and import restrictions to shelter domestic firms from for-
eign competition.47  Mexico remained a less developed country for half a century despite 
these policies.  In 1981, oil prices collapsed, triggering a peso devaluation and bank na-
tionalization.  As the price of bailing Mexico out of its economic problems the Interna-
tional Monetary Fund encouraged Mexico to again reduce tariffs, promote exports, in-
crease trade and join the General Agreement on Tariffs and Trade (“GATT”).  In 1988, 
Mexico flirted with reclosing its economy, then decided to expand its neo-liberal policies 
through NAFTA.  The historical data do not support the neo-protectionist alternatives 
that NAFTA naysayers continue to propose.48   

 
 

III.  THE EVIDENCE ON THE EFFECTS OF NAFTA ON US AND MEXICAN ECONOMIES 
 
 

A. EMPIRICAL EVIDENCE PURPORTING TO SHOW NAFTA HARMED THE U.S. 
 
Some have argued that NAFTA has been harmful to one or all of the trading part-

ners.49  Robert Scott and his colleagues at the Economic Policy Institute (EPI)50 assert 
that because of NAFTA “over a million jobs that would otherwise have been created 
were lost, and wages were pressured downward for workers with less than a college edu-

                                                                        
GENERAL IMPORTS, BY COUNTRY, http://censtats.census.gov/cgi-bin/sitc/sitcCty.pl (last visited Mar. 1, 
2009). 
47 See generally, PAUL KRUGMAN, THE RETURN OF DEPRESSION ECONOMICS AND THE CRISIS OF 2008 (Nor-
ton, 2009) at 32-38, 42-55 (hereinafter, Krugman 2009).  These are the policies to which those opposed to 
“economic liberalism” seem to want to return; see, e.g., Fernandez-Kelly, NAFTA and Beyond, supra note 
31. 
48 Morton, Neoliberalism in Mexico, supra note 33.  
49 For arguments that increased free trade and foreign investment have hurt both employment and the envi-
ronment in the member countries, see, e.g., Scott Vaughan, The Greenest Trade Agreement Ever? Measur-
ing the Environmental Impacts of Agricultural Liberalization, in NAFTA’S PROMISE AND REALITY (Carne-
gie Endowment for Int'l Peace 2003)  available at http://www.carnegieendowment.org/files/nafta1.pdf, at 
61 (last visited Mar. 19, 2009); John Cavanagh & Sarah Anderson, Happily Ever NAFTA?,  FOR. POL’Y, 
Sept. 1, 2002, at 58; Timothy Wise & Kevin P. Gallagher, Foreign Policy in Focus, NAFTA: A Cautionary 
Tale, Oct. 24, 2004, http://www.globalpolicy.org/socecon/ffd/2002/1024caution.htm (last visited Mar. 19, 
2009) Timothy  Wise, NAFTA’s Untold Stories:  Mexico’s Grassroots Reponses to North American Inte-
gration, AM. PROG. INTERHEMISPHERIC RES. CTR. (2003), http://americas.irc-
online.org/reports/2003/0306globalization.html; Hagen, supra note 36.     
50 The attacks by the Economic Policy Institute on NAFTA began in 1996, Robert E. Scott, North American 
Trade after NAFTA: Rising Deficits, Disappearing Jobs, EPI Briefing Paper, ECON. POL’Y INST.  (1996); 
continued with Robert E. Scott, The High Price of 'Free' Trade: NAFTA's Failure has cost the United 
States Jobs across the Nation, EPI Briefing Paper, ECON. POL’Y INST.  (2003); and was restated most re-
cently in Robert E. Scott, et al., Revisiting NAFTA: Still Not Working for North America’s Workers, EPI 
Briefing Paper, ECON. POL’Y INST.  (2006).   



 

    

cation.”51  According to Scott, “growing [U.S.] trade deficits with Mexico and Canada 
have displaced production that supported roughly 660,000 (manufacturing only) and 1.0 
million (total) U.S. jobs…, while imports displaced domestic production that would sup-
port 2 million jobs.”52  Scott claims NAFTA is “part of a long-term campaign by conser-
vative business interests in all three countries to rip up their respective domestic social 
contracts.” 53  He continues, “The reality is that the denial of social protections in the 
rules of an internationally integrated market inevitably undermines the protections estab-
lished in the previously separate domestic economies after decades of political strug-
gle.”54   His real complaint is with neo-liberal laissez faire capitalism, “the ‘vision’ of 
NAFTA is profoundly reactionary: it pushes nations back toward a 19th century ideology 
in which government’s economic function is to protect the interests of investors, while 
working people—the overwhelming majority in each nation—are left to fend for them-
selves.”55   

U.S. trade with Mexico is more balanced than its trade with the rest of the world.    .  
In 1993, prior to NAFTA, US imports of goods and services from Mexico were over $39 
billion while U.S. exports to Mexico were about $41.5 billion.  By 2007, U.S. imports of 
goods and services from Mexico had soared to $229 billion while U.S. exports to Mexico 
had increased to $160 billion.56   In 2008 the U.S. imported $176 billion in goods other 
than oil and exported $152 billion; oil that would otherwise be imported from other coun-
tries added $42 billion to the deficit.57  The ratio of goods and services exported to Mex-
ico to goods and services imported from Mexico has been consistently higher than the 
ratio of exports to imports to the rest of the world.58  The far smaller reductions in U.S. 
tariffs than in Mexican tariffs triggered by NAFTA suggests that the U.S. had relatively 
little to fear from free trade, a view supported by the trade data.59  International trade 

                         
51 Id. at 2. 
52 Id. at 3.   
53 Id. at 1. 
54 Id.   
55 Id.   
56 U.S. Dept. of Commerce, Bureau of Economic Analysis, International Economic Accounts, Table 1, U.S. 
International Transactions, 
http://www.bea.gov/international/bp_web/simple.cfm?anon=71&table_id=1&area_id=3 (last visited Feb.  
24, 2009); and Table 12, U.S. International Transactions, by Area – Mexico, 
http://www.bea.gov/international/bp_web/simple.cfm?anon=71&table_id=10&area_id=22 (last visited Feb. 
24, 2009).  The U.S. Census Bureau, Foreign Trade Division, Data Dissemination Branch, Washington, 
D.C. 20233, retrieved from http://www.census.gov/foreign-trade/balance/c2010.html#2008 (last visited 
Feb. 24, 2009) maintains a similar series.  For reasons we can’t explain, the numbers are slightly different 
from those maintained by the Bureau of Economic Analysis. 
57 U.S. Census Bureau, U.S. International Trade Statistics, Value of Exports, General Imports, and Imports 
by Country by 2-digit Commodity Groupings Mexico (2010), U.S. Dept. of Commerce, Feb. 2009,  
http://censtats.census.gov/cgi-bin/sitc/sitcCty.pl (last visited Mar. 16, 2009).  Alternatively, go to 
http://www.census.gov/foreign-trade/statistics/country/index.html, click on statistics, then on Coun-
try/Product Trade Data:  Foreign Trade Statistics by Various Commodity Classification and Country 
Breakdowns. 
58 Id. The percentages were calculated from the trade figures in the cited sources.  See also U.S. Dept. of 
Commerce, Bureau of Economic Analysis, International Economic Accounts, 2005-2007, 
www.bea.gov/international/bp_websimple.cfm? (last visited Feb. 24, 2009). 
59 Congressional Budget Office econometric model results reported in Bruce Arnold, The Effects of NAFTA 
on U.S.-Mexican Trade and GDP, CONGRESSIONAL BUDGET OFFICE (2003) at 17; 
www.cbo.sou/ftbdocs/42xx/doc4247/report.pdf  (last visited Feb. 24, 2009). 



 

    

forces largely unrelated to NAFTA - increased globalization and increased U.S. labor 
productivity - are the causes of the decline in manufacturing employment in the U.S.60   

More fundamentally, Scott does not show employment fell—only that employees lost 
jobs in some industries; the evidence shows employment did not fall.61  The Carnegie 
Report found that employment stayed the same or increased slightly as a result of 
NAFTA.62  The World Bank’s analysts found that the U.S. had a net gain in employment 
of 270,000.63  Hufbauer and Schott estimated that employment was probably neutral.64  
The U.S. Trade Representative estimated that NAFTA created 914,000 jobs.65  Before 
NAFTA U.S. unemployment was higher than after. Unemployment in the United States 
in 1991 was 6.8 percent; in 1992 it was 7.5 percent; and in 1993 it was 6.9 percent.66  
From 1997 through 2007 unemployment generally was below 5 percent, exceeding that 
level only in 2002 (5.8 percent), 2003 (6 percent), 2004 (5.5 percent) and 2005 (5.1 per-
cent).67  It is therefore difficult to argue that NAFTA generated unemployment. 

From the Mexican perspective jobs were generated by increased U.S. investment in 
Mexico that increased Mexican employment.68  By 2003, Mexican employment related to 
NAFTA increased by 500,000 while overall employment in Mexico was falling.69   In 
both countries increased trade was accompanied by a decline in the rate of increase in 
prices caused by increased productivity.70  The governments of both countries believed 

                         
60 David Brauer, Factors Underlying the Decline in Manufacturing Employment Since 2000, 
CONGRESSIONAL BUDGET OFFICE (2008). 
61 The Annenberg Foundation’s FactCheck.org argued  that there was no negative effect on employment 
and pointed out that displacement was not the same as loss of employment.   FactCheck.org, More NAFTA 
Nonsense, Mar. 3, 2008, at 1, 2, http://www.factcheck.org/elections-2008/more_nafta_nonsense.html (last 
visited Feb. 23, 2009).  See also How Many U.S. Jobs Have Been Lost Since the Inception of the North 
American Free Trade Agreement?, FactCheck.org, Jul. 7, 2008 at 1, 
http://www.factcheck.org/askfactcheck/how_many_us_jobs_have_been_lost.html (last visited Feb. 23, 
2009), reporting negligible job loss.   
62 Carnegie Report, supra note 20, at 27. 
63 Daneil Lederman, et al., Lessons from NAFTA for Latin America and the Caribbean Countries:  A Sum-
mary of Research Findings, (World Bank, Wash. D.C, 2003) at 28. 
64 Gary C. Hufbauer & Jeffrey J.  Schott, NAFTA Revisited:  Achievements and Challenges, INST. FOR INT’L 

ECON. (2005). 
65 Comments of Peter F. Allgeier, Deputy United States Trade Representative,  PARLIAMENTARY SUMMIT 

FOR HEMISPHERIC INTEGRATION, Nov. 19, 2002, Brasilia, Brazil, 
http://www.ustr.gov/assets/Document_Library/USTR_Deputy_Speeches/2002/asset_upload_file855_6701.
pdf (last visited Feb. 23, 2009). 
66 U. S. Dept. of Labor, Bureau of Labor Statistics, ANNUAL AVERAGE UNEMPLOYMENT RATE, CIVILIAN 

LABOR FORCE OVER 16 YEARS, www.bls.gov/cps/prev_yrs.htm (last visited Feb. 24, 2009).  
67 Id.   
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that NAFTA would increase the rate of economic growth in both the United States and 
Mexico by increasing access to the other country’s markets so as to increase stability and 
demand for goods.71  The U.S. trade representative shows that NAFTA expanded the 
Mexican economy by expanding exports, increasing wages, increasing foreign invest-
ment, and strengthening the agricultural industry by encouraging export of agricultural 
products.72   

Arguments against NAFTA are neo-protectionist arguments made by those opposed 
to “economic liberalism”73 that run counter to contemporary economic analysis of both 
U.S. and Mexican economists.74  As Dornbusch, who trained the current generation of 
Mexican economists points out, making the country attractive to investors, producing 
products that can be sold in other countries, expanding the economy, and reducing costs 
of production coupled with a sound monetary policy are the tools with which to grow an 
economy.  Failure to implement such plans properly imposes costs on the society, just as 
much as failing to implement any economic plan will.75   

 
 

B. MEXICAN GROWTH AND EMPLOYMENT 
 
Mexico’s real economic growth  between 1994 and 2003 was 1.8% per capita.76   

During the same period there was an increase in the workforce of 2.8% per year.77  The 
Mexican labor force grew from 32.3 million in 1994 to 43.4 million in 2005,78  and  to 45 
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dominant view, see Krugman 2009, supra  note 47. 
75 Id.   
76 Mark Weisbrot, et al.,  Getting Mexico to Grow with NAFTA:  The World Bank’s Analysis, 3  CTR. FOR 
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  "Approximately one million new workers enter the labor force annually; however, the Mexican economy 



 

    

million in 2008.79  While there is more unemployment now than there was before 
NAFTA went into effect, the evidence suggests that without NAFTA the unemployment 
problem would be worse.80  Mexico’s higher economic growth in the1960’s and 1970’s81 
is explained by increased competition from low labor cost countries.82  Mexico’s manu-
facturing and raw materials exports have grown both as a share of the world’s trade and 
in absolute terms.  NAFTA was not the problem.83   

NAFTA shifted Mexico away from plans assembling goods with foreign produced 
parts and exporting the assembled product (“maquiladoreas”) and toward manufacture of 
parts as well as assembly of goods by eliminating tariffs on Mexican produced compo-
nents imported into the United States as well as by stimulating a huge increase in foreign 
direct investment in manufacturing operations.84  NAFTA removes the tariff incentive to 
import parts from the U.S. because Mexican made parts are no longer subject to tariffs.  
Migration News  reported that 1.3 million jobs were created by maquiladoras by 2000, 
however, 300,000 of the 700,000 created by NAFTA moved to China as China’s lower 
costs of production decimated the Mexican textile industry.85  NAFTA’s tariff reductions 
account for the creation of 250,000 jobs related to export manufacturing while factors 
such as peso devaluation, reduced transportation costs (some resulting from NAFTA) and 
other factors account for the rest of the growth.86  

 
 

C. THE EFFECT OF NAFTA ON AGRICULTURAL PRODUCTION 
AND EMPLOYMENT IN MEXICO 
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and Canada); Joseph E. Stiglitz & Andrew Charlton, FAIR TRADE FOR ALL:  HOW TRADE CAN PROMOTE 

DEVELOPMENT at 23 (2005) (hereinafter Stiglitz, Fair Trade). 
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countries subject to tariffs, Andreas Waldkirch, The Effects of Foreign Direct Investment in Mexico Since 
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NAFTA has been trade creating in the agricultural sector; however, in specific sec-
tors, farmers have been displaced.87  The evidence suggests that  the decline in employ-
ment of Mexican farmers of  between 1.5 million88 and 2.5 million was caused by Mex-
ico’s integration into global markets and resulting increases in productivity of Mexican 
agriculture89 not by NAFTA.90  Prior to the early 1980s Mexico imposed high tariffs on 
agricultural imports and provided subsidies to farmers to promote growth and domestic 
food self sufficiency.91  That changed in 1986 when Mexico agreed to the terms of the 
General Agreement on Tariffs and Trade (GATT) and dismantled price supports for 
corn,92 thus shifting agriculture from an ejido system of communal land farmed by sub-
sistence farmers (created in 1934 and officially eliminated in 199193) as part of the shift 
to an export based economy which made subsistence farming uneconomic.94 The agricul-
tural workforce declined from 27% of the population in 1991 to less than 15% in 2006.95  
As labor moved out of agriculture into manufacturing, services and the informal sector, 
the Mexican economy grew too slowly to absorb them.96  In addition to persistent rural 
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poverty, small-scale Mexican farmers also have limited access to infrastructure, credit, 
appropriate technology, and a variety of outdated rural production systems.97      

Agricultural trade with the U.S. is not the cause of the problem.  In 1993, U.S. agri-
cultural exports to Mexico were $3.6 billion and U.S. agricultural imports from Mexico 
were $2.7 billion.  By 2005, agricultural exports to Mexico had risen to $9.3 billion; 
however, U.S. agricultural imports from Mexico had more than tripled to $8.3 billion.  In 
2007, U.S. agricultural exports to Mexico had risen to $13.3 billion and U.S. agricultural 
imports from Mexico were $11 billion.98  Mexico’s agricultural exports to the U.S. have 
expanded by nearly 10% per year, growing twice as fast as they did before NAFTA.99  At 
the same time, U.S. exports to Mexico have grown by about 9% per year, reflecting the 
mutually beneficial outcomes NAFTA has provided to the agricultural sectors in both 
countries.100  Under NAFTA, Mexico has a comparative disadvantage in corn, wheat, 
rice, oilseeds, cattle rearing and forestry, and a comparative advantage in fruits, vegeta-
bles sugar cane, and coffee.101    

 
 

D. THE EFFECT OF NAFTA ON REAL WAGES IN MEXICO 
 
Both manufacturing production worker real wages and real wages in non-

manufacturing sectors are at or below pre-NAFTA levels.102  In 1993, the minimum wage 
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per day for Mexican workers was $4.62, declining to $3.44 in 1999, and increasing by 
region to between $4.51 and $4.86 in 2006.103  In addition, indices of inequality have in-
creased steadily between 1987 and 2004.  In 1984 Mexico’s GINI index was 42.5; in 
1994, 47.7; in 1994, 48.1; in 2000, 48.1.104  The peso crisis of 1994-1995 and work force 
growth rather than NAFTA are responsible for the decline.105  The growth in trade caused 
by NAFTA caused wages in the manufacturing sectors tied to exports to increase.106  
However, the huge increase in the labor force in Mexico relative to Mexico’s capacity to 
increase non-NAFTA related employment prevented an aggregate increase in the level of 
wages.   

While Mexico’s population doubled between 1970 and 2008, increasing from 52.8 
million to an estimated 109.9 million,107  the labor force nearly tripled, increasing from 
13 million in 1970  to 45.4 million in 2007.108    The declining birth rate has not yet af-
fected entry into the labor market because there has been a huge increase in the number 
of women in the labor force.109  Women accounted for 28% of the labor force in 1990 and 
43% in 2004.110   In addition to labor force expansion, state operation of the petroleum 
and electricity industries,111 corruption including payoffs to government officials,112 an 
ineffective system of taxation, inadequate infrastructure, suboptimal levels of human cap-
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ital investment113 and increased world competition for sale of goods to developed coun-
tries all have contributed to lack of increase in wages.114   

 
 

IV.  EVALUATION OF THE DISPUTE RESOLUTION, LABOR AND ENVIRONMENTAL 

PROVISIONS OF NAFTA, NAAEC, AND NAALC 
 
The above analysis shows that tariff free movement of goods between NAFTA coun-

tries has been beneficial to both the U.S. and Mexico.  President Obama has indicated 
that he may seek review of the implementing provisions under which such trade occurs, 
“[M]r. Obama … is no longer emphasizing the idea of reopening NAFTA.  Instead, … 
the White House [is suggesting] … revamping side agreements on environmental and la-
bor protections.”115  He may also revisit the enforcement and dispute resolution provi-
sions as an extensive literature has raised questions about contract enforceability and dis-
pute resolution procedures and urged changes in those portions of NAFTA.116   

Efforts to create multinational agreements addressing these concerns are found partly 
in international agreements and partly in bilateral agreements like NAFTA.117  Current 
dispute resolution structures rely heavily on arbitration.  Some claim this has produced 
inconsistent results and created uncertainty among both governments and investors.118  
Questions have arisen concerning (1) how should multinational agreements and global 
arrangements be modified to make dispute resolution more effective; (2) who should be 
protected by the agreements; (3) to what extent should property be protected from 
changes in regulation, taxation or other government policies; (4) what should be the stan-
dard of compensation for a regulatory taking; and (5) are there legitimate reasons to allow 
a country to discriminate between foreign and domestic firms?119   

What should be revised and how is a matter of substantial dispute.  The Chicago 
School of Law and Economics argues that the legal structure should be designed to max-
imize free market competition so as to ensure efficiency, largely by protecting property 
rights and enforcing contracts related to international and domestic trade so as to make 
competitive agreements enforceable.120  Market economists on the other side of the neo-
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liberal school, such as Stiglitz, argue that the market alone is often inadequate to the task 
except under highly artificial conditions posited by the Chicago School.  He argues that 
some overt government activity is required.121  Stiglitz relies on theories based on imper-
fect information and imperfect markets to justify government policies that protect con-
sumers, workers, investors, and companies.122  Thus, while there is general agreement 
that there must be trade rules and adjudicators, there is less agreement on what those rules 
should be.  For example, some call for an international commerce court123 while others 
argue that such an approach would be counter productive.124  The stakes are large since 
critics contend that present NAFTA rules can deprive a country of the ability to impose 
its own laws,125 and they can interfere with a country’s ability to maximize its citizens’ 
social welfare.126   

 
 

A. REFORMATION OF NAFTA DISPUTE MECHANISMS 
 
There are three different dispute resolution mechanisms included in NAFTA.  Chap-

ter 20 addresses all disputes not covered by other procedures.  It establishes a Free Trade 
Commission comprised of cabinet-level representatives of each country that supervise 
mediation and review arbitration of disputes.127  Dispute resolution is administered by 
designees of the Free Trade Commission.128  Conflicting interpretations of NAFTA are 
resolved in accordance with consultations at the Free Trade Commission, which, if un-
successful, may be followed by compulsory arbitration.129  Arbitration is governed by 
procedures specifying how to request an arbitral panel,130 maintenance of a panel of arbi-
trators,131 qualifications of arbitrators,132 procedures for panel selection,133 and arbitration 
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124 Adams, Back to Basics, supra note 116;  Dani Rodrik, A Plan B for Global Finance, ECONOMIST Mar. 
14, 2009 at 80 (hereinafter Rodrick, Constitutional Rights.)   
125 See, e.g. David S. Law, Globalization and the Future of Constitutional Rights, 102 NW.U. L. REV. 1277 
(2008); George K. Foster, Collecting from Sovereigns: The Current Legal Framework for Enforcing Arbi-
tral Awards and Court Judgments Against States and Their Instrumentalities and Some Proposals for its 
Reform, 25 ARIZ. J. INT’L & COMP. LAW 665 (2008).  
126 Stiglitz, Cross-Border Legal Frameworks, supra note 116, at 465.   
127 NAFTA arts. 2001, 2007, 2008.  Some have argued that the Free Trade Commission could become a 
supranational court, see Jay Lawrence Westbrook, Legal Integration of NAFTA Through Supranational 
Adjudication, 43 TEX. INT’L L.J. 349, 351 (2008) (hereinafter Westbrook, Supranational Adjudication). 
128 NAFTA art. 2001 
129 Id. arts. 2003-2006. 
130 Id. art. 2008. 
131 Id. art. 2009. 
132 Id. art. 2010; NAAEC art. 5 
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procedural rules.134  Chapter 19 contains dispute resolution provisions concerning allega-
tions that a NAFTA country “dumped goods in another NAFTA country at below cost.135  
Chapter 11 includes dispute resolution provisions addressing investments and regulatory 
takings.136 

Chapter 19 concerns one country dumping its products in another country at below 
cost and provides for imposition of countervailing duties where dumping has been found 
to have occurred.  Each country applies its own anti-dumping and countervailing duty 
law to goods imported from any other party, but replaces judicial review of final anti-
dumping and countervailing duty determinations with a bi-national panel of arbitrators 
who review the matter and render an opinion.137  The decisions of the panel are not re-
viewable by a country’s courts,138 and a panel can overturn a court’s ruling.139  Chapter 
19 permits enforcement of anti-dumping statutes by investors, producers, and their coun-
tries.140  Each country may apply both its anti-dumping and countervailing duty laws (as 
they may be changed from time to time) to goods imported from any other NAFTA coun-
try provided notice requirements are met and the changes are consistent with international 
agreements on tariffs and trade.141   

Antidumping and countervailing tariff determinations in the United States are first 
made by the Court of International Trade.142  They can then be appealed to the U.S. Court 
of Appeals for the Federal Circuit Court.143 If the claim is a NAFTA claim, appeal is to a 
bi-national panel, which is supposed to rule in accordance with the law of the importing 
country.144  Panel selection is handled like selection of arbitrators from each country’s list 
of qualified panelists.145  In addition, NAFTA requires each country to agree to be in 
compliance with the United Nations Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards or the Inter-American Convention on International Commercial 
Arbitration.146  The rules require that each country is required “to the maximum extent 
possible provide appropriate procedures to ensure observance of agreements to arbitrate 
and for the recognition and enforcement of arbitral awards in such disputes.”147   

The efficacy of the dispute resolution mechanism is a matter of more than a little con-
troversy.148  Some argue that the process discriminates against the U.S.149  Others argue 

                         
134 Id.  arts. 2012-2017. 
135 NAFTA ch. 19. 
136 Id. ch. 11. 
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the process works well.150  The critics claim that panels have rejected U.S. dumping 
claims more often than U.S. courts, but not more often than Canadian courts, which, they 
claim, suggests some type of bias.151  It is difficult to see how the provision should be 
changed since the existing provisions appear to be quite unbiased, and it is generally 
agreed that the panelists making the decisions are of uniform high quality.152    

Chapter 11 provides for dispute resolution in connection with disputes related to for-
eign investment as well as disputes concerning the provision of services.  It provides an 
avenue for redress if an investor of another country is not treated the same as an investor 
of the host country,153 or is not treated equitably and with “full protection and secu-
rity.”154  The arbitration procedures used are those of the International Convention for the 
Settlement of Investment Disputes (ICSID).155   

NAFTA requires, “No Party may adopt any measure restricting any type of cross-
border trade in financial services by cross-border financial service providers of another 
Party that the Party permits on the date of entry into force of the Agreement [subject to 
minor constraints in Annex VII].”156  A NAFTA country must accord another NAFTA 
country’s investors treatment “no less favorable than that it accords its own investors, in 
like circumstances. . . . ”157  Investment issues have arisen with respect to the possibility 
of expropriation through legislative or administrative regulatory action.158  NAFTA pro-
vides that no country will “directly or indirectly nationalize or expropriate an investment” 
of an investor of another NAFTA country except “(a) for a public purpose; (b) in a non-
discriminatory basis; (c) in accordance with due process of law and Article 1105(1) [re-
quiring fair and equitable treatment]; and (d) on [prompt] payment of fair market value of 
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the expropriated investment. . . .159  An investor may bring an action claiming expropria-
tion on its own behalf160 or on behalf of an enterprise161 by following the dispute settle-
ment procedures outlined in Chapter 20 of NAFTA.162  Each party is required by NAFTA 
to consent to submission of investment claims to arbitration pursuant to: “(a) Chapter II 
of the ICSID Convention163 (Jurisdiction of the Centre) and the Additional Facility Rules 
for written consent of the parties; (b) Article II of the New York Convention for an 
agreement in writing; and (c) Article I of the Inter-American Convention for an agree-
ment.”164  Loss of national sovereignty inevitably attends rules governing compensation 
for expropriation since arbitrators may compel governments to pay compensation when 
they permit an investment and subsequently impose restrictions that prevent the investors 
from benefiting from the investment.165   

Some critics complain that because arbitration decisions are not thought of as having 
precedential value, the principles of stare decisis are weak and as a result arbitrations 
have produced a number of inconsistent results.166  In addition to arguments based on 
concerns about arbitration, some express concern that Chapter 11 effectively permits 
multinational corporations to sue governments on grounds that some action they took re-
sulted in the corporation’s inability to continue to operate profitably and therefore 
amounted to an expropriation.167  Some argue that the arbitration system is biased in fa-
vor of corporations and against government action that affects the environment or local 
citizens168 while others argue that the process has resulted in “a significant step in the 
democratization of international environmental law.169   
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International dispute resolution raises sovereignty issues.  For example, in Loewen 
Group v. U.S., a Mississippi court issued a ruling that was subsequently appealed to an 
international arbitration.170   The reviewing authority found that the court’s decision 
amounted to a manifest injustice that amounted to an expropriation of the investor’s in-
vestment; however, the panel avoided overruling the Mississippi court on the technicality 
that Loewen had failed to exhaust its remedies by appealing to the U.S. Supreme Court 
before commencing arbitration.171  Whether the principle that the U.S. should cede au-
thority of its courts to an international authority is good or bad depends on one’s point of 
view.  It imposes a check against countries that discriminate against foreign interests in 
violation of NAFTA.172  On the other hand, countries tend to be reluctant to give up sov-
ereignty to organizations whose view of the world may be at odds with their own.173   

A related problem arises with respect to inconsistent bankruptcy laws governing 
bankruptcy proceedings in the three NAFTA countries.  In Canada and Mexico share-
holders are entitled to show solvency of a company in a reorganization proceeding as a 
basis of recovering part of their investment; in the U.S. the ability to make such a show-
ing can be severely circumscribed.174  Following the Loewen reasoning, Canadian and 
Mexican stockholders could seek an arbitration claiming that the U.S. Bankruptcy Court 
expropriated the stockholder interest they would have retained under Canadian or Mexi-
can Law.175  A super-national adjudicator of bankruptcy disputes could prevent a country 
from becoming liable for expropriation resulting from a bankruptcy proceeding.   Wheth-
er a super-national court, new adjudication process, alternative rules on expropriations, or 
removal of current expropriation language from NAFTA can be agreed upon is  far from 
clear.176  

Enforcement of decisions poses another problem.  Today, decisions are enforced by 
political pressuring and imposition of countervailing tariffs.177  The provisions are subject 
to abuse.  For example, the U.S. continues to deny Mexican Truckers their NAFTA right 
to operate trucks in the United States beyond the 25 mile border region178 notwithstand-
ing NAFTA language authorizing such operations179 and a 2001 arbitration panel ruling 
that Mexican Truckers may operate in the United States.180  The U.S. has effectively ig-
nored the ruling, most recently by deleting funds from a pilot project to permit such op-

                         
170 Lowen Group, Inc. v. U.S., ICSID (W. Bank) Case No. ARB(AF)/98/3 (2003),  ¶¶  52-54, 119-23. 
171 Id. ¶¶  207-14. 
172 Debra Herz, Effects of International Arbitral Tribunals in National Courts, 28 N.Y.U. J. INT’L L. & 

POL’Y. 217, 247-148 (1998). 
173 Rodrick, Constitutional Rights, supra note 124.   
174 See Westbrook, Supranational Adjudication, supra note 127, at 356-7.   
175 Id.   
176 Metalclad, supra note 169;  Methanex Corp. v. United States (Can. v. U.S.), 44 I.L.M. 1345 (NAFTA 
Ch. 11 Arb. Trib. 2005) (Final Award) (hereinafter Methanex);   Gunton, Liability Begins at Home, supra 
note 162  (arguing for an alternative to the unworkable system illustrated by the Metalclad and Methanex 
cases). 
177 NAFTA art. 802. 
178 Brent E. Butzin, The Effects of Transportation Regulation on the Transborder Metropolitan Areas of 
the U.S.-Mexico Border Region:  NAFTA and the Mexican Truck Plan – Where Do We Go from Here?, 34 
TRANSP. L. J. 391 (2007) 
179 See NAFTA annex 1212. 
180 A Small and Dangerous Spat, N.Y. TIMES,  Mar. 19, 2009 (hereinafter Dangerous Spat).  The authority 
is provided by NAFTA, art. 12 and NAFTA annex 1212; No Truck With Free Trade, THE ECONOMIST, Aug 
2, 2001. 



 

    

erations on an experimental basis.181   Mexico leveled tariffs against $2.4 billion of U.S. 
goods exported to Mexico182 pursuant to NAFTA Article 2019 providing that if the arbi-
tration award is not implemented, the complaining party may “suspend the application to 
the Party complained against of benefits of equivalent effect [to the harm found] until 
such time as they have reached agreement on a resolution of the dispute.183 Mexico is 
likely to view enforcement as a target for review and reevaluation.184   

The long running dispute over whether Canada dumped lumber in the U.S. provides 
another example.  In 2002, the U.S. Department of Commerce claimed that the Canadian 
government was subsidizing softwood lumber producers who were dumping their product 
in the U.S.  Canadian producers and the Canadian government challenged the U.S. de-
terminations in Chapter 19 arbitrations and sought enforcement of the resulting arbitra-
tion judgments before the U.S. Court of International Trade, claiming that the United 
States was failing to comply with the decisions.185  In the meantime, the U.S. lumber in-
dustry brought a constitutional challenge to Chapter 19 in U.S. federal court.186  Finally,   
after having reached no satisfactory conclusion for over four years, Canada and the U.S. 
compromised their differences in The Softwood Agreement of 2006.187   How the process 
could have been improved is the subject of substantial discussion but little consensus.188 

  
 

B. ENVIRONMENTAL RULES:  THE NORTH AMERICAN AGREEMENT 
 ON ENVIRONMENTAL COOPERATION 

 
Environmental issues are addressed in a separate treaty: the North American Agree-

ment on Environmental Cooperation (NAAEC), executed in 1994, which addresses envi-
ronmental issues involving trade under NAFTA.  The treaty is largely aspirational in na-
ture, urging that the environment be protected, but providing few means for one NAFTA 
country to compel another to improve environmental laws or enforce existing environ-
mental laws.  The treaty reiterates that the goal is to seek “high levels of environmental 
protection” through environmental laws and regulations and to “strive to continue to im-
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prove those laws and regulations.”189  Each NAFTA country has the right to establish its 
own levels of domestic environmental protection and associated policies and priorities.190      
Each party is, in the first instance, left to enforce its own environmental laws and regula-
tions.191  NAAEC specifies that each country must provide judicial, quasi-judicial, or 
administrative enforcement to remedy violations.192  Private parties may request investi-
gation of alleged violations, and enforce any legally recognized interests they possess un-
der the host country’s law and the host country “shall give such requests due considera-
tion in accordance with law.”193 

NAAEC establishes a Commission for Environmental Cooperation that makes rec-
ommendations by consensus as to environmental laws that should be passed by NAFTA 
countries;194 however, it is unclear whether the Commission can compel a country to fol-
low its decisions or recommendations.  The Counsel supervises a Secretariat,195 which 
prepares reports and to whom non-government organizations and persons may appeal if a 
country is failing to effectively enforce its environmental law.196  Allegations by an inter-
ested third party of a country’s failure to enforce its own environmental laws may be 
brought to arbitration by a two-thirds Counsel vote.197  Penalties, including monetary pe-
nalties, can be enforced by the offending country agreeing to comply with a ruling or by 
the country complaining taking action under NAFTA to withhold benefits of equal dollar 
value to the harm caused by non-compliance.198  However, a country may not “undertake 
environmental law enforcement activities in the territory of another Party,”199 nor is there 
any private right of action beyond that provided in a country’s internal law.200 

Environmentalists argue that environmental issues ranging from climate change to 
depleted fisheries are affected by international trade and must be considered in the con-
text of trade policy.201  Concern about air pollution, depletion of resources, or general de-
gradation of the environment may generate calls for revision to NAAEC.202  To the extent 
free trade shifts production from a country with strong environmental regulations to one 
with weak restrictions it increases pollution and aggravates the world’s environmental 
problems.  However it is not clear whether politicians will address these issues in the con-
text of any NAFTA renegotiation.203   
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One complaint within the U.S. is that environmental impact statements are not re-
quired in connection with NAFTA rules, notwithstanding the language of the Trade Act 
of 2002.204  The issue has arisen with respect to operation of Mexican trucks in the 
U.S.205  The other concern that may warrant revision is the potential for expropriation 
claims that arise because of environmental laws passed subsequent to a foreign com-
pany’s investment in plant or equipment.   

Development of environmental restrictions interplays with the NAFTA Chapter 11 
restrictions on expropriation of investments.  In Metalclad the producer of a gasoline ad-
ditive claimed that California’s introduction of restrictions on the use of their product in 
gasoline because it allegedly caused harm to the environment reduced the value of the 
company’s investment in production facilities; however the court ruled that no expropria-
tion occurred.206  Similarly, in S.D. Myers207 arbitrators refused to provide relief to a 
company the Canadian government prevented by regulation from hauling PCBs from 
Canada to the U.S. for remediation.208  While recent arbitrations have tended to uphold 
imposition of even questionable environmental rules as not constituting an expropriation 
of an investor’s property, the rulings are not consistent. 209    

Expropriation may be claimed where the state exercises its power to protect public 
health, safety, welfare, or the environment,210 which is supposed to give foreign investors 
an unfair advantage over domestic investors.211  Critics argue that the provision fails to 
promote efficient regulation and makes poor economic sense.212  Environmentalists are 
often vocal about the chilling effect the expropriation provision has on enacting environ-
mental regulations.213  Proposed alternatives range from abandoning the expropriation 
provisions to having the investor’s home government indemnify the investor then seek to 
recover from the country in which the investment occurred if the expropriation was not 
for a qualifying purpose.214  The environmental community is not necessarily united in its 
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opposition to the status quo; some argue the rulings favor environmental interests.215  
Thus, while environmental concerns may well lead to attempts to renegotiate, or at least 
clarify investment adjudication provisions, whether the concerns are sufficient to force a 
rewrite the investment provisions remains an open question.216  If there is a threat, it is 
less than clear what the appropriate remedy is.  Indeed, some oppose any sort of compul-
sory international adjudication while others feel it is essential.217 

 
 

C.  LABOR RULES: THE NORTH AMERICAN AGREEMENT ON LABOR COOPERATION 
 
The North American Agreement on Labor Cooperation (NAALC) (1994) provides 

that each country will establish its own domestic labor standards “consistent with high 
quality and productivity work places, and … strive to improve those standards… .218  
Each Country is responsible for enforcing its own labor laws through its own government 
action.219  Private action is only permitted to the extent it is provided for by a country’s 
administrative, quasi-judicial, judicial, or labor tribunals.220  The treaty requires that each 
country provide “fair, equitable, and transparent enforcement” of its labor laws.221  Its 
objectives are to promote: 1) freedom of association and the right to organize; 2) right to 
bargain collectively; 3) right to strike; 4) prohibition of forced labor; 5) labor protection 
for children; 6) minimum employment standards; 7) elimination of employment discrimi-
nation, 8) equal pay for men and women; 9) prevention of occupational injuries and ill-
nesses; 10) compensation for occupational illness and injury; and 11) protection of mi-
grant workers.222   

NAALC has a Secretariat that provides studies and reports, and coordination and dis-
cussion among the countries.223  National Administrative Offices (NAO) consult through 
the Secretariat.224  There is no right of individual action except through a country’s own 
legal channels.  If a country does not enforce its own labor standards, representatives of 
other countries may initiate consultations and,225 if they cannot reach agreement, any 
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country may bring an arbitration.226  If a country can be persuaded to bring arbitration 
against another country and wins, the panel award may be enforced on penalty of suspen-
sion of benefits received under NAFTA equal in value to the value of the judgment.227  A 
country may not attempt to enforce another country’s labor laws and policies in its own 
country’s courts or administrative agencies.228  Getting another NAFTA country to 
change that country’s labor policies can only be accomplished by consensus.229  Mexico 
has a reasonably comprehensive set of labor laws, the major issue is whether they are en-
forced.230  The existing enforcement mechanism has thus far proven to be ineffective.231  
One possible solution to the problem is to provide a cause of action to adversely affected 
individuals; however, that is easier said than done.232  Some precedent for such a change 
is found in the existing provisions of NAAEC.233    

The agreement represents a step forward in integrating labor standards of NAFTA 
countries; however, there may be a better way of enforcing whatever treatment of labor is 
agreed on than is presently available under NAALC.234  Unfortunately, the labor provi-
sions in the Central America Free Trade Agreement,235 signed eight years after NAALC 
leave each country to establish its own labor provisions just as NAALC does. 236  There 
may be considerable reason to rewrite the labor provisions.237  Like so many of the other 
provisions, however, the difficulty will be getting agreement on how they should be re-
written. 
 
 

V. CONCLUSION 
 

The economic data demonstrates that NAFTA has increased trade, lowered prices, 
and left employment unchanged or slightly increased it.238  Thus, it is difficult to argue 
against the free trade elements of the treaty.  U.S. arguments opposing NAFTA’s trading 
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provisions are rooted in efforts to protect U.S. industry and labor from competition.239  
Similarly, Mexican arguments opposing those provisions are tied to neo-protectionist 
theories of economic development that Mexico has already tried and abandoned.240     

There is no shortage of recommendations with respect to rewriting NAFTA provi-
sions allowing for adjudication of disputes, ranging from development of an international 
commerce court to leaving the arbitration system in place, but increasing the transparency 
of the decisions and seeking to increase consistency.  Similarly, there are a variety of 
views as to how the expropriation provisions should be redrafted.  There is, however, lit-
tle consensus.241  NAAEC provisions are also candidates for revision; first because of the 
interplay of the expropriation provisions with environmental provisions passed after an 
investment is made, and second because of the real or alleged failure of countries to en-
force their environmental legislation. Again, however, there is little consensus as to what 
should be changed.242  Finally, rules for enforcement of labor provisions already in place 
in all NAFTA countries cannot be enforced by individuals of other than the host country.  
Many would like more effective enforcement of the rules.  Practical questions involving 
each country’s sovereignty are interrelated with discussions about who should be permit-
ted to seek enforcement of a country’s labor laws.243  As with the other issues, it will be 
difficult to reach agreement as to how labor enforcement provisions should be changed.  

NAFTA is not perfect.  However, all things considered the NAFTA countries are bet-
ter off with it than without it.  Improvement in the agreements may be warranted; how-
ever, the difficulty will be to reach agreement as to what constitutes improvement.   
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